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Introduction

In the context of the current health crisis, testamentary capacity [START_REF] Keene | Taking capacity seriously? Ten years of mental capacity disputes before England's Court of Protection[END_REF] should receive priority attention. Indeed, a person's last wishes are the last chance to preserve that person's autonomy and choices. The dignity of the dying naturally calls into question the respect of his or her last wishes [START_REF] Szmukler | Capacity", "best interests", "will and preferences" and the UN Convention on the Rights of Persons with Disabilities[END_REF]. However, because of the fragmentation of the disciplinary fields that concern legal capacity and autonomy, the subject of wills is drowned in a sea of concerns. This reminds us that the quest for autonomy and the protection of capacity are notions that concern all segments of a person's life. It is also what explains the existence of several legal regimes that all address capacity in the same legislative system [START_REF] Purser | Assessing Testamentary Capacity in the 21st Century: Is Banks v Goodfellow still relevant?[END_REF].

Certainly, legislation on legal capacity is not the same on both sides of the Channel. There is no doubt that the English legislature has preceded its French counterpart on several issues with respect to the legal response to situations of mental disorder [START_REF] Moynihan | An evaluation of functional mental capacity in forensic mental health practice: the Dundrum capacity ladders validation study[END_REF]. However, the requirements imposed by international disability law seem to equate the two regimes.

In this context, the interest of a comparative reflection on the protection of the testamentary capacity of persons with dementia is to highlight a series of hypotheses and even observations. Firstly, the idea that the problems arising from dementia are posed in identical terms on both sides of the Channel, and even everywhere else. The interest is to see whether the solutions are found elsewhere and to reconsider the possibilities. Therefore, secondly, the response of the law to these issues should certainly be contextualised in its own cultural, historical, and even political environment. Thirdly, difficulties in implementing the requirements of international law are common despite the specific developments in each system of protection. This last point is in line with the debate on whether Article 12 of the CRPD [5] should remain an ideal towards which states should strive or, on the contrary, a conventional requirement to be met.

The credibility of these findings and the uncomfortable place of testamentary capacity in the quest for greater autonomy for people with dementia become clear when the question is answered: How is the regime for assessing testamentary capacity on both sides of the Channel in light of international disability law? From our perspective, these regimes are unsatisfactory due to procedural flaws (I) and uncertain considering the controversial requirements of the Convention on the Rights of Persons with Disabilities (II).

I-Two unsatisfactory regimes due to procedural flaws.

The modes of assessing testamentary capacity on both sides of the Channel are diametrically opposed as regards the question of what is the appropriate moment from which capacity is determined? In England, the jurisprudential legacy of Banks v Goodfellow (1870) retains the very moment of the act to seek mental capacity. For his part, the French judge opts for a time interval during which lucidity must be sought to characterize or not testamentary capacity.

1-Limited evaluation criteria in the specific context of dementia.

The second question answered by the judges is: what are the criteria from which the selected time will be investigated? In other words, what exactly are the exact points that are examined in the process of assessing capacity. The French response is not explicit on this point in that there are no fixed official criteria in French law that allow the judge to assess mental capacity at the time of the act. The fact is that the judge generally relies on the evidence to validate or reject capacity. Therefore, evidence is established by any means. There is no predefined number or type of elements to be communicated. On the other hand, Banks v Goodfellow [6] provides more clarity in the way capacity is to be assessed. Indeed, the various criteria that must be met to characterize the capacity that it identifies provide a framework for the assessment process.

With a view to enhancing the effectiveness of this procedure, a golden rule [7] has been drawn up in addition to the Banks criteria. The fundamental interest of this golden rule is to make the judge's assessment criteria compatible with the practices of the professionals who accompany the person at the time of the act. In this sense, the golden rule allows the professionals, accompanying the person at the time of the act, to be able to present evidence that satisfies the level of requirement of the Banks criteria. As a result, as we can see, the procedure for assessing testamentary capacity is more organised and readable on the English side of the Channel. On this side, it is a necessarily multidisciplinary [8] approach which includes the participation of care professionals and the law in each case. This requirement makes the Banks model and the Golden Rule a more secure standard for the interests of the demented person. However, this model has been criticised because of its longevity. In fact, beyond the fact that the Banks case dates to the 19th century, the problem is that it was modelled on the case of psychiatric disorders and not on dementias such as Alzheimer's disease. This difference in the initial purpose is, according to some authors, an important weakness for which the Banks model should be abandoned or at least reviewed [9]. And this, in view of the growing population of demented people whose wills are evaluated using the Banks model.

In addition, the criterion of proving that the person had the capacity to know the extent of the bequeathed property is considered difficult in the current era due to the complexity of heritage procedures. Although judges are sometimes flexible in how they apply the Banks criteria, the flaws in the complex context of dementia are obvious. For this reason, the scientific literature argues that the Banks criteria and the Golden Rule do not necessarily guarantee that there is mental capacity from a material point of view with respect to the complexity of dementia [10]. These criteria guarantee a victorious outcome at trial because they are so difficult to challenge. However, dementia is not easy to fit into fixed and simple realities. If these criteria are met, it means that solutions are sought to the procedural difficulties and not to the concrete needs of individuals. Because the Banks standard and the golden rule absolutely guarantee an outcome of the procedure but not a certain correspondence between the judge's decision and the mental capacity at the time of the act.

2-Evaluation methods that reflect a specific vision of dementia?

The English version of the assessment of testamentary capacity appears to be more favourable to a better search for mental capacity in England. For its part, France remains consistent with proof by any means within a lucid interval. Admittedly, it does not lay down detailed criteria, but in the end, it remains consistent in its approach. These two approaches undoubtedly reflect a respective cultural conception of mental health issues. The intention to systematically put the requirement for multidisciplinary competition in the search for capacity into practice (since 19 th Century) is a sign of the avant-garde [11] culture in English mental health legislation. France contrasts this idealistic vision with pragmatism and realism. It is difficult to say that it is difficult to establish mental capacity at the time of the act, but can we assumeby presumption -that there is capacity as soon as an interval of lucidity is demonstrated by any means. This French pragmatism and realism seem to catch up with English idealism when we realize that the Banks standard efforts are certainly higher but do not necessarily guarantee a correspondence between the judge's decision and reality. The fact is that dementia is not necessarily a source of mental disability, as judges conceive it. But the problem arises when we know that a dementia-related crisis does not necessarily affect the cognitive faculties useful in carrying out the will. It's one thing to show that there is a cognitive crisis at the time of the act, or in the interim, and another thing to show that it affects the cognitive functions that are useful in making that decision at that particular time [12]. This is the fundamental question of the reliability of cognitive tests and their interpretation in dementia [13].

In addition, a recent decision confirmed that the Mental Capacity Act (2005) is not relevant to issues of mental capacity when death has occurred [14]. In France, the question has not really arisen as to which procedure to use, that of the judge or that provided for by law, it being understood that there is no special framework relating to mental capacity like the Mental Capacity Act (2005). The existence of such a framework is further evidence of greater attention to the situation of people with cognitive impairment. However, the respective limitations of these systems of protection raise the question of how to take these standards to a higher level, in this case that provided for in Article 12 of the Convention on the Rights of Persons with Disabilities (CRPD).

II-Two regimes for assessing testamentary capacity that are uncertain regarding the requirements of Article 12 of the CRPD.

Marked by a strong desire for social inclusion, the Convention on the Rights of Persons with Disabilities (CRPD) is revolutionary in many ways in international law. People with dementia are covered by this convention under the heading of psychosocial disability. The term psychosocial disability links mental impairments to the social model of disability that permeates the convention. Based on this social model of disability, being psychosocially disabled means having a cognitive impairment that hinders full and effective participation in society [15].

And to achieve this goal of full and effective participation in society, article 12 of the Convention sets out the principle of the enjoyment of legal capacity by persons with disabilities on an equal basis with others. Thus, on this basis, we go from a potential denial of legal capacity to a permanent affirmation of that capacity. Moreover, if legal capacity is no longer lacking in the case of cognitive impairment, its effectiveness remains dependent on the obligation of States to create the appropriate and necessary conditions for decision-making by persons with disabilities [16].

1-How should Article 12 be applied in the field of testamentary capacity?

Applied to the evaluation of testamentary capacity, this conception of legal capacity changes the situation. The provisions of the French civil code relating to the nullity of acts for insanity of mind are very clearly contrary to the convention. Because they make mental and intellectual incapacity the essential basis for the loss of legal capacity. This is contrary to the spirit and letter of Article 12 of the CRPD. This is true for the Banks criteria. There is a significant paradigm shift from a cognitivist and individual approach to a relational and collective approach to capacity and its implementation [17].

Consequently, the assessment of testing capacity, which consists in evaluating the cognitive functions of the person at the time of the act -by any means or by specific criteriais no longer valid. This assessment operation, which is subject to many uncertainties, is not in line with the new concept of legal capacity recognized for persons with mental disabilities. Thus, on the basis of the obligation of States Parties to create adequate support for the exercise of legal capacity by persons with dementia, it is conceivable that judicial review of the inheritance of a person with dementia could become a review of compliance with decision-making support measures rather than a review of capacity. If the Convention does not influence the regime of judicial review of testamentary acts of persons with dementia in this way, this would violate the principle of equality attached to the recognition of permanent legal capacity for persons with disabilities under Article 12. This means that the legal mechanisms for the assessment of testamentary capacity must necessarily evolve considering the current limitations mentioned above.

It remains to be determined how to implement new criteria for assessing the capacity to test persons with dementia from the perspective of permanent capacity.

In view of all the above, the inadequacy of protecting the decision-making autonomy of people with Alzheimer's disease is no longer in doubt. But the concept of the ability to test persons with dementia as envisaged by the Convention is not an easy one. What form could the support for decision making with respect to wills take? This is the question that one may ask. This support envisaged to guarantee the exercise of legal capacity must meet a certain number of criteria as provided for in Article 12, paragraph 4 [18]. Difficulties of implementation concern two essential aspects. How can guarantees be provided to prevent abuse of weakness? and how can appropriate and proportional measures be proposed on a case-by-case basis without violating the rights, will and preferences of the person concerned? it being understood that a will is an eminently personal, even intimate act of will. Another major issue remains. To what extent can a person with cognitive impairment be required to comply with support measures for decision-making?

2-To what extent can a person with cognitive impairment be required to comply with support measures for decision-making?

This brings us almost back to the starting point of the temptation to propose substitution measures to people with dementia in the decision-making process [19]. Indeed, the inconsistency [20] of the convention does not make things any easier. It refuses the possibility of a substituted decision on the basis of the best interests of the person, without proposing anything in the event that the alterations of a certain seriousness do not make it possible to know the person's current preferences [21]. French positive law also opposes a maximalist interpretation of Article 12. This position is justified by a distinction between capacity to be a holder of rights and capacity to exercise these rights. According to this interpretation, while legal personality cannot be limited in any way, the exercise of rights may be restricted or limited [22].

Furthermore, the Convention is pushing for an inevitable transformation of the normative framework applicable to the legal acts of persons suffering from dementia. According to Peter Bartlett, it does not provide answers but rather opens the door to new ways of thinking about mental health law [23]. This explains why the assessment of the capacity to test people with dementia raises new questions, some answers to which are currently being constructed. One can cite the recent proposals made in Information Report No. 2075 of the French National Assembly dated 26 June 2019. The commission at the origin of this report recommends the following as part of the assessment of the person's situation: to supervise the medical certificate; to train doctors; to set up a multidisciplinary assessment. While it is true that these recommendations concern the general situation of people with psychosocial disabilities and not inheritance arrangements, it is certain that they will provide the necessary basis for raising the current standards for protecting the ultimate autonomy of people with Alzheimer's and related diseases. These same recommendations have been expressed in the English scientific literature [24], confirming shared aspirations that are becoming more complex considering the requirements of the CRPD. This raises the question of what the future holds for the testamentary capacity of people with dementia on both sides of the Channel? Mr. Lemuel Gbodjo GNAORE -PhD student. Temporary Lecturer and Research Assistant School of Law University Clermont Auvergne Gbodjo.GNAORE@uca.fr
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